I. INTRODUCTION
In United States v. Balsys, 1 the Supreme Court held that a witness could not invoke the Fifth Amendment privilege against compelled self-incrimination during a Department ofJustice inquiry into his activities during World War II when he reasonably feared that his testimony would incriminate him under the laws 2 of a foreign country.
By a seven to two vote, the Court held that the Fifth Amendment privilege against self-incrimination applied only when either the sovereign seeking to compel the witness's testimony was the same sovereign that would use the testimony against the witness, or when the compelling and the using sovereigns were both bound by the Fifth Amendment.! In so holding, the majority interpreted this "same sovereign" rule as being consistent with the relevant precedents, most notably with Murphy v. Waterfront Commission. 4 This Note argues that the majority misread Murphy and other precedents, and that its holding fails to recognize some of the essential policies and purposes behind the privilege. As Murphy noted, the privilege seeks, among other things, to prevent the government from abusing its power in seeking to build a case against a defendant, and from forcing a witness into the "cruel trilemma" of having to choose between self-1999] 
ffI THAMENVDMENT/FOREJGNPROSECUTIONS

II. BACKGROUND
A. EARLY INTERPRETATION OF THE FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION
The Fifth Amendment to the Constitution reads, in relevant part: "no person.., shall be compelled in any criminal case to be a witness against himself.. ."1 There is virtually no legislative history of the Amendment, so in order to determine whether the privilege against self-incrimination protects a witness from providing testimony which might be used against him in a foreign prosecution, we must turn to judicial interpretation of the Amendment.
Applying the Privilege in the Interfederal Context
Before United States v. Balsys, 12 the Supreme Court had never directly addressed the question of the applicability of the Fifth Amendment privilege to cases involving fear of foreign prosecution. Over the past two centuries, however, it has addressed an analogous issue: whether "one jurisdiction in our federal structure may compel a witness to give testimony which might incriminate him under the laws of another [such] jurisdiction." 13 The Court first addressed this issue in United States v. Saline Bank of Virginia.1 4 In Saline Bank, the federal government, seeking to recover certain bank deposits, brought suit in federal court against the bank and a number of its stockholders.' 5 The Court held that the defendants could refuse to answer questions posed to them by the United States in federal court, "where the defendants claimed that their responses would result in incrimination under the laws of Virginia." 6 The Court noted that "the rule clearly is, that a party is not bound to make any discov-"U.S. CoNsT. amend. V.
'2 118 S. Ct. 2218 (1998) .
"Murphy v. Waterfront Commission, 378 U. S. 52, 54 (1964) . '4 United States v. Saline Bank of Virginia, 26 U.S. 100, 104 (1828) . '-'Id at 100. 16 Balsys, 118 S. Ct. at 2225 (citing Saline Bank, 26 U.S. at 104). ery which would expose him to penalties, and this case falls within it.' 17 There has been considerable controversy over the exact meaning and scope of the Saline Bank holding. At various times, the Supreme Court has noted that Saline Bank was concerned strictly with the interpretation and administration of a selfincrimination clause in a Virginia statute, and did not mention the Fifth Amendment.
8 At other times, however, the Court has interpreted Saline Bank more broadly, reading it as applying the Fifth Amendment privilege against self-incrimination to bar the compulsion of a witness's testimony by one jurisdiction in the federal structure, when the testimony sought would incriminate the witness in another such jurisdiction. 9 In Ballmann v. Fagin, the Court adopted the latter, more broad reading of Saline Bank, holding that a witness could not be compelled to provide testimony in a federal criminal investigation which would incriminate him under state or federal law. Ballmann involved a federal grand jury investigation into the criminal liability of a national bank employee for the disappearance of cash from the bank vaults.
2 ' When the grand jury ordered the employee to produce a certain cash book or to answer questions designed to prove his possession or control of the cash book, he refused to do so on the ground that either would incriminate him in an Ohio state proceeding which had already been brought against him. Citing Saline Bank, the Court held that the employee could not lawfully be compelled to produce the incriminating cash book or to acknowledge his possession of it, as he "was exonerated from disclosures which would have exposed him to the penalties of the state law." 23 The Court noted that the information contained in the cash book might be in-17 Saline Bank, 26 U.S. at 104.
" See, e.g., United States v. Balsys, 118 S. Ct. 2218 , 2225 (1998 Hale v. Henkel, 201 U.S. 43, 69 (1906) .
"9 See, e.g., Murphy v. Waterfront Commission, 378 U.S. 52, 58 (1964); Ballmann v. Fagin, 200 U.S. 186, 195 (1906) .
" Ballmann, 200 U.S. at 195.
21I dat 186.
2I-at 193.
2Id. at 195.
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FIFTHAMENDMENT/FOREIGNPROSECUTIONS criminating under federal law as well. 24 However, the employee did not raise this possibility in his invocation of the privilege against self-incrimination, and it was not the exclusive (or, arguably, even the primary) focus of the Court's holding.2 The Court held that whether he was motivated to withhold his cash book for fear of federal or state prosecution, "we are of the opinion that Ballmann could not be required to produce his cash book if he set up that it would tend to incriminate him. 2 6 In Bram v. United States, 2 7 the Court addressed the question of whether the Fifth Amendment prevented the federal government from using a witness's self-incriminating testimony against him in a federal prosecution when the testimony was compelled by foreign authorities. 28 In Bram, the defendant was accused of murdering several people on the high seas. He was interrogated by Canadian authorities in Nova Scotia, who coerced his confession by stripping him of his clothes and telling him that he had already been implicated by a shipmate, and that it would be better for him to testify truthfully regarding his participation in the crime.2 The Court held that, under the circumstances, the defendant's confession was non-voluntary and improperly coerced, and that the Fifth Amendment therefore prevented the federal government from using the confession as evidence against the defendant. 0 In reaching its holding, the Court focused upon the effect of the coercion on the voluntariness of the defendant's confession, 3 ' and not upon the jurisdiction wherein the coercion occurred.
It may have revealed that the employee was an abettor of the thief, which would make him guilty of a misdemeanor under then existing federal law. Id.
The Court speculated that "not impossibly Ballmann took this aspect of the matter for granted, as one which could be perceived by the Court without his disagreeably emphasizing his own fears." Id.
168 U. S. 532 (1897) . id at 537. a1 at 539. so Id. at 565. 31 Id. at 561-65.
Immunity Statutes
In the late nineteenth century, the Court estblished that the federal government may compel a witness to give selfincriminating testimony, notwithstanding the Fifth Amendment privilege, if it grants the witness an immunity from criminal prosecution based upon his testimony that is co-extensive with the protections guaranteed by the privilege. 2 In Counselman v. Hitchcock 3 3 a federal grand jury called a corporate officer to testify regarding his company's alleged violation of federal laws governing interstate commerce. 34 A federal statute then in existence provided, in relevant part, that: no pleading of a party, nor any discovery or evidence obtained from a party by means of a judicial proceeding in this or any foreign country, shall be given in evidence, or in any manner used against him or his property or estate, in any court of the United States, in any criminal proceeding, or for the enforcement of any penalty or forfeiture...
The corporate officer refused to testify despite the existence of the immunity statute, however, claiming that the statute would not guarantee him the full range of protection against self-incrimination granted by the Fifth Amendment. The Court ruled that an immunity statute can replace the Fifth Amendment privilege only if it provides a protection that has the "same extent in scope and effect" as the privilege itself, by providing a "complete protection from all of the perils against which the constitutional prohibition was designed to guard. 57 The Court concluded that in order to achieve this, an immunity statute must provide "absolute immunity against future prosecu-don for the offense to which the [compelled testimony] relates." u Reasoning that the statute in question would allow the witness to be prosecuted for the offense to which his testimony related, and that it would not prevent federal authorities from using his compelled testimony to gain knowledge of "sources of information which might supply other means of convicting [him] ," the Court ruled that the statute was not co-extensive with the Fifth Amendment privilege. 9 The Court therefore held that the railroad officer could refuse to testify. 40 In Brown v. Walker, 4 ' the Court upheld the federal government's right to compel a witness's testimony pursuant to an immunity statute that was co-extensive with the Fifth Amendment protection against self-incrimination. 42 The federal immunity statute in question, which was devised in response to Counselman, granted the witness full transactional immunity from prosecution for the offense to which his testimony pertained. 43 On facts virtually identical to those in Counselman, the Court held by a five to four margin that the immunity statute in question provided the full range of protection guaranteed by the Fifth Amendment, and that the witness could be compelled to testify under such a grant of immunity. 44 The Court reasoned that the Fifth Amendment privilege existed strictly to protect a witness "against being compelled to furnish evidence to convict him of a criminal charge," and that such protection is fully achieved when the witness receives a pardon for the offense or a guarantee that his testimony cannot be used in a criminal prosecution against him. 4 ' The Court also addressed the argu- 12 Id. at 608-09.
"Id. at 609. "Id. at 608. ,Id. at 597-98. The Court eventually retreated from the strong claim that only full transactional immunity could replace the Fifth Amendment protection. In Kastigar v. United States, 406 U.S. 441 (1972) , the Court held that use and derivative use immunity would suffice. Id. at 458-59. In addition, the Kastigar Court articulated the policy rationale for allowing the government to exchange immunity for the right to compel otherwise privileged testimony, stating that immunity statutes: ment that the federal immunity statute would not provide the same degree of protection as would the Fifth Amendment, as it would leave the witness open to state prosecution based upon his testimony. 4 The Court stated that given the supremacy of federal law over state law, the transactional immunity guaranteed by the federal statute should extend to all courts in the land. 47 However, the Court concluded that even if prosecution in a state court were a possibility, such a possibility was too remote and insubstantial a danger to be recognized by the privilege B. DEVELOPMENT OF THE SAME SOVEREIGN RULE
Early Doctrine
In the early to mid-twentieth century, the Court began to depart from the conclusion it had reached in Saline Bank and Ballmann regarding the application of the privilege against selfincrimination between state and federal jurisdictions. In a series of cases, the Court either held or suggested that the privilege protected a defendant from compelled self-incrimination only when-the sovereign seeking to compel his testimony was the same sovereign seeking to prosecute him based upon his testimony. The first such case was Jack v. Kansas, 49 decided some six weeks before Ballmann. The defendant in Jack was a coal mine operator charged with engaging in a price-fixing scheme under a Kansas anti-trust statute.
50
The statute in question granted a defendant full immunity from state prosecution in exchange for the State's right to compel the defendant's selfseek a rational accommodation between the imperatives of the privilege and the legitimate demands of government to compel citizens to testify. The existence of these statutes reflects the importance of testimony, and the fact that many offenses are of such a character that the only persons capable of giving useful testimony are those implicated in the crime. 
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incriminating testimony. 5 ' When the State sought to compel the defendant's testimony, the defendant refused to testify, claiming that the statutory grant of immunity was not broad enough to prevent his compelled testimony from being used against him in a federal anti-trust prosecution. The Court held that the State could compel the defendant's testimony, as the danger of federal prosecution based upon the compelled testimony was "unsubstantial and remote. 5 3 The Court stated that it perceived the privilege against self-incrimination as applying "to a prosecution in the same jurisdiction, and when [legal immunity from such prosecution] is fully given it is enough." 54 Following similar reasoning, four subsequent Supreme Court cases held that the Fifth Amendment privilege against self-incrimination applied only when the threat of future prosecution based upon compelled testimony came from the same jurisdiction or sovereignty which was seeking to compel the testimony. 55 First, in Hale v. Henke 5 7 when a federal grand jury sought to compel a witness's testimony, the witness invoked the privilege on the ground that the applicable federal immunity statute did not protect him from prosecution in the New York state courts. The district court held the witness in contempt for refusing to testify. 58 Based in part upon a questionable application of Brown and Jack, the Court affirmed the district court's ruling and held that the failure to protect against state prosecution did not invalidate a federal immunity statute and therefore did not limit the federal government's power to compel the witness's testimony. In United States v. Murdock, 6 0 the Court reaffirmed the "same sovereign" rule which it had announced in Hale. 6 In Murdock, the defendant invoked the Fifth Amendment privilege in a federal Internal Revenue Bureau examination because he feared that his testimony might incriminate him under state law. 62 The Court held that the defendant could not refuse to testify based upon his fear of state prosecution.
The Court pointed to two lines of cases as precedent for its holding. First, the court cited two English common law cases, decided after the adoption of the American Constitution, as establishing that "the English rule of evidence against compulsory self-incrimination, on which historically that contained in the Fifth Amendment rests, does not protect witnesses against disclosing offenses in violation of the laws of another country."6 Second, the Court stated that it had already held that the validity of federal immunity statutes did not depend upon their conferring a grant of immunity from state prosecution, and that the validity of state immunity statutes did not depend upon their conferring a grant of immunity from federal prosecution. The court concluded that "full and complete immunity against prosecution by the government compelling the witness to answer is equivalent to the protection furnished by the rule against compulsory self-incrimination. '' 6 In a pair of decisions written by Justice Frankfurter, the Court continued to uphold this "same sovereign" rule, recasting it as a necessary consequence of the fundamental principles of federalism. 67 First, in Feldman v. United States, 68 the Court applied the same sovereign analysis in its consideration of a novel issue: whether a defendant's testimony could be used against him in a 6 284 U. S. 141 (1931 not protect him from federal prosecution, and that a federal prosecuting attorney had already announced his intention of cooperating with state officials in the prosecution of the crime at issue. 7 " The Court held that the Fifth Amendment did not protect the defendant from testifying in the state proceeding, despite his reasonable fear of subsequent federal prosecution.
9
In reaching its holding, the court stated that
[t] he sole-although deeply valuable-purpose of the Fifth Amendment privilege against self-incrimination is the security of the individual against the exertion of the power of the Federal Government to compel incriminating testimony with a view to enabling that same Government to convict a man out of his own mouth.
80
The Knapp Court reasserted the federalist principles that had informed its decision in Feldman."' The Court noted, however, that "the Federal Government may not take advantage of this recognition of the States' autonomy in order to evade the Bill of Rights." 82 For example, the Court stated that if a federal officer were "a party to the compulsion of testimony by state agencies," then the Fifth Amendment would apply to bar the use of the compelled testimony in a federal proceeding.8 In addition, the Court implied that under certain circumstances a defendant might be able to invoke his Fifth Amendment right not to testify in a state proceeding if the collaboration between state and federal prosecuting authorities rose to such a level that the state was used as an agent of federal prosecution or investigation. 4 However, the court declined to explore this issue further or to develop a bright-line rule, as the record in the case before it did not contain evidence of anything approaching that degree of cooperation between state and federal authorities." [the] recognition that the American system of criminal prosecution is accusatorial, not inquisitorial, and that the Fifth Amendment privilege is its essential mainstay."8 The Court held that the privilege against self-incrimination was an essential principle of free government and not merely a rule of evidence which was motivated and justified by expediency,8 9 noting that "the freedom from conviction based upon coerced confessions" perpetuated "principles of humanity and civil liberty." '°I n Murphy v. Waterfront Commission, 9 ' the Court returned to the question presented in Hale, Murdock, and Knapp; namely, whether one jurisdiction within the federal structure may compel a witness, whom it has immunized against prosecution under its laws, to give testimony which might then be used to convict him of a crime in another such jurisdiction. 2 The Court rejected the same sovereign rule announced in the earlier cases, and ruled that the Fifth Amendment protected a witness from federal prosecution on the basis of self-incriminating testimony compelled in a state proceeding, thereby overruling Feldman 93 Therefore, because this exclusionary rule eliminated the possibility of self-incrimination in another jurisdiction by guaranteeing immunity in both state and federal courts, the court ruled that a witness could be compelled to testify against himself in a state proceeding under a grant of immunity. 94 6378 U.S. 1 (1964) .
Id. at 6.
" Id. at 7.
"Id. at 9.
Id. (citing Mapp v. Ohio, 367 U.S. 643, 656-57 (1966) ). "378 U. S. 52 (1964) . Murphy was decided on the same day as Malloy. 9Id. at 53. "Id. at 79.
Sd.
In reaching its holding, the Murphy Court examined the policies and purposes of the Fifth Amendment. 95 The Court identified the following seven basic policies-or fundamental values and aspirations-advanced by the Fifth Amendment:
Our unwillingness to subject those suspected of crime to the cruel trilemma of self-accusation, perjury or contempt; our preference for an accusatorial rather than an inquisitorial system of criminal justice; our fear that self-incriminating statements will be elicited by inhumane treatment and abuses; our sense of fair play which dictates "a fair state-individual balance by requiring the government to leave the individual alone until good cause is shown for disturbing him and by requiring the government in its contest with the individual to shoulder the entire load;" our respect for the inviolability of the human personality and of the right of each individual "to a private enclave where he may lead a private life;" our distrust of self-deprecatory statements; and our realization that the privilege ... is often "a protection to the innocent."
"' Id. The Court stated that the answer to the question presented "depends upon" whether allowing the compulsion of testimony in one jurisdiction within our federal structure which could incriminate the witness in another such jurisdiction "promotes or defeats the fifth amendment's policies and purposes." Id. at 54.
Id. at 55 (citations omitted). 97 Id. (citing Knapp v. Schweitzer, 357 U.S. 371 (Black,J., dissenting)).
Id. at 75-76.
Id. at 67-68.
Amendment privilege against self-incrimination and was unsupported by precedent. 1°° The Murphy Court argued that both English common law cases and earlier Supreme Court cases established that the Fifth Amendment extended its protection against self-incrimination to witnesses whose testimony would incriminate them in anotherjurisdiction. 10 1 With respect to the English cases, the Court discussed two pre-Constitutional cases, 1 0 2 and two cases decided after the framing of the Constitution 0 In East India Co. v. Campbell, the defendant refused to provide certain information in a proceeding in an English court on the ground that it might subject him to punishment in the courts of India.' The English court held that the privilege against self-incrimination protected the defendant from giving the testimony, citing to the broad principle that "this court shall not oblige one to discover that which... will subject him to the punishment of a crime."' 05 Similarly, in Brownsword v. Edwards, the defendant refused to reveal whether she was lawfully married to a certain man, on the ground that if she admitted to the marriage she would be confessing to an act which, although legal under the English common law, would render her liable to prosecution in an ecclesiastical court.'6 The court allowed her to refuse to testify about her marriage, reasoning that "the general rule is, that no one is bound to answer so as to subject himself to punishment, whether that punishment arises by the ecclesiastical law of the land. 1 0 7
In King of the Two Sicilies v. Willcox, the defendants resisted discovery of certain information in an English court which might subject them to prosecution under the laws of Sicily. The court denied their assertion of privilege, reasoning that it was impossible for the court to tell from the record whether the testimony would in fact tend to subject the defendants to prosecution under Sicilian law, and that the possibility of such prosecution wholly depended upon the defendant's voluntary return to Sicily.'9 The King of the Two Sicilies court stated that the rule [against self-incrimination] ... is one which exists merely by virtue of our own municipal law, and must, I think, have reference exclusively to matters penal by that law: to matters as to which, if disclosed, the Judge would be able to say, as a matter of law, whether it could or could not entail penal consequences.1 n However, United States v. McCrae called into question the sweep of this statement. 1 ' In that case, the United States sued in an English court for an accounting and the payment of moneys allegedly received by the defendant as an agent of the Confederate States during the Civil War."
2 The defendant refused to answer questions on the ground that to do so would subject him to penalties under the laws of the United States." 5 The United States relied on King of the Two Sicilies, arguing that the privilege against self-incrimination applied only where "a person might expose himself to the peril of a penal proceeding in this country (England).""' The Lord Chancellor sustained the defendant's claim of privilege and distinguished the case from King of the Two Sicilies on the grounds that, in McCrae, the possibility of incrimination under foreign law was far better established, and that the McCrae defendant would have been involuntarily subject to such incrimination. 5 The McCrae Chancellor limited King of the Two Sicilies to its facts, and rejected the King of the Two Sicilies court's "unnecessarily broad"
In Murphy, the Court read these English cases as firmly establishing that the rule against self-incrimination was meant to apply when a defendant fears prosecution in a jurisdiction separate from the jurisdiction seeking to compel his testimony, and as firmly rejecting the same sovereign rule announced in Murdock and its progeny. 7 The Court noted that King of the Two Sicilies was the only English case to suggest the same sovereign rule, and that McCrae had limited that case to its particular facts.
8 In addition, the Murphy Court concluded that to the extent that King of the Two Sicilies was intended to stand broadly for a same sovereign rule regarding self-incrimination, it was overruled by McCrae.' 19 The Murphy Court also argued that the early Supreme Court cases addressing the issue of the application of the Fifth Amendment privilege to cases involving fear of prosecution in another jurisdiction eschewed the same sovereign rule as convincingly as did the English cases. 20 The Court interpreted Saline Bank 2 ' as a Fifth Amendment case which "squarely" held that the privilege applied when a federal court sought to compel testimony which could incriminate the witness in a state court. 122 The Murphy Court further stated that this rule was reaffirmed in Ballmann,'2 and it distinguished Jack as a Fourteenth Amendment case whose holding did not depend upon Fifth Amendment issues.' 24 The Court rejected the Hale and Murdock readings of the English and early American precedents (on which Feldman and Knapp relied), and concluded that the great weight of precedential authority, both English and American, supported the extension of the privilege against self- While no Supreme Court case before Balsys had addressed the question of whether the Fifth Amendment protection against self-incrimination extended to a witness who fears that testimony he provided in a domestic proceeding will be used against him in a foreign criminal proceeding, federal appellate courts did address this question.1 27 These courts came to different conclusions.
In United States v. (UNDER SEAL)(Araneta),128 the Fourth Circuit held that the Fifth Amendment does not protect a witness facing a substantial risk of foreign prosecution from compelled sef-incrimination. 1 2 In reaching its holding, the court reasoned that "the Fifth Amendment privilege applies only where the sovereign compelling the testimony and the sovereign using the testimony are both restrained by the Fifth Amendment from compelling self-incrimination," and not when the sovereign using the testimony is a foreign government which is not bound by the Amendment. 30 In support of this conclusion, the court pointed to several Supreme Court cases which had been decided before the Fifth Amendment had been incorporated against the states.' 3 ' In those cases, the Court had held that the the amendment only protected a witness from self-incrimination when both the compelling sovereign and the using sovereign were bound by the amendment, and not when the using sovereign was a foreign country not bound by the amendment.13
In In re Parker,'5 the Tenth Circuit reached a similar conclusion. The court held that the Fifth Amendment does not protect against self-incrimination for acts made criminal by the laws of a foreign nation. 136 The court contended that a contrary holding could result in unpalatable consequences, as it would render domestic investigations subservient to the whim of foreign criminal law.
3 7 For example, a foreign country might declare it a crime for one of its foreign agents to fail in a mission of sabotage or to confess his crimes to American investigators. The court reasoned that allowing the privilege to shield the testimony of such foreign criminals would thwart important law enforcement endeavors and subvert the purposes of the Fifth Amendment. '38 In United States v. Gecas,1 39 however, the Eleventh Circuit held that the Fifth Amendment privilege against selfincrimination protected a witness from giving testimony in a domestic civil proceeding when there was a real and substantial possibility that the testimony could be used against him in a for- Defendant Gecas invoked the privilege during a deposition that was part of a Justice Department investigation into whether Gecas, a resident alien, had lied on his visa application in 1962 concerning his activities in Lithuania during World War I1.1 4 ' The court stated that the Fifth Amendment was intended, among other things, to prevent the indignity that occurs when a witness is forced to incriminate himself "out of his own mouth" and to safeguard against the abuses which can result from overzealous prosecution. 42 The court noted that both policies were advanced when the privilege was extended to cases involving a reasonable fear of selfincrimination under foreign law, as it would prevent a resident alien from incriminating himself "out of his own mouth" in a foreign court, and it would safeguard against the potentially abusive tactics of overzealous domestic prosecutors who are actively cooperating with foreign authorities in their efforts to bring war criminals to justice. If the OSI could prove that Balsys assisted in the persecution of persons because of their race, religion, national origin, or political affiliation, he would be subject to deportation.' He would also be subject to deportation if the OSI could show that he lied about his activities during World War II under oath on his immigrant visa application.
III. FACTS AND PROCEDURAL
As part of its investigation into Balsys' wartime activities, the OSI issued an administrative subpoena ordering Balsys to testify and to produce documents "relating to his immigration to the United States, and to his activities in Europe between 1940 and 1945.' ' 5 Balsys appeared at a deposition and provided his name and address, but claimed the Fifth Amendment privilege against self-incrimination as to all other questions. He also refused to produce the subpoenaed documents, with the exception of his alien registration card. In refusing to testify and to produce the requested documents, Balsys contended that he was "entitled to the privilege afforded by the Fifth Amendment based on his fear that answering the government's questions could subject him to prosecution by the governments of Lithuania, Germany, and Israel.' 1 5 7 In response, the government filed a petition for the enforcement of the subpoena. 158 The government argued, inter alia, that the Fifth Amendment privilege is not applicable when a claimant fears prosecution by a foreign government. 5 9
The district court granted the government's petition and ordered Balsys to testify.10 The court stated that "the Fifth Amendment is not applicable extraterritorially," and that "it serves strictly to regulate the relationship between federal and state governments and their citizens." 6 ' In addition, the court found that the primary purpose of the amendment is to prevent domestic governments from abusing their power by eliciting self-incriminating testimony in an inhumane fashion. 16 2 Reasoning that the incentive for such governmental abuses (or "overreaching") disappears when the prosecution is to take place in another country, and that the application of the privilege to cases involving foreign prosecutions might thwart legitimate and important domestic law enforcement efforts,10 the court ruled that allowing Balsys to invoke the Fifth Amendment privilege would not advance the policies served by the amendment.'r
The The court concluded that the first two of these purposes would be well served by permitting Balsys to withhold his testimony based upon his fear of foreign prosecution. 16 With respect to the purpose of advancing individual integrity and privacy, the court cited two Supreme Court cases which recognized that the Fifth Amendment serves to prevent a witness from facing the "'cruel trilemma' of self-accusation, perjury, or contempt." 69 The court noted that this trilemma is "no less cruel nor any less imposed by a government within the United States merely because the testimony is ultimately used by a foreign nation."' 70 Similarly, the court stated that the "threat to the human personality and privacy" is no less serious "simply because the compulsion serves the purposes of a foreign government."' 7 ' Finally, the court noted that "the privilege... better ensures the reliability" of compelled testimony regardless of whether the witness fears foreign or domestic prosecution, "since self-incriminating statements are no' more reliable in either case." 72 With respect to the purpose of preventing governmental overreaching, the court concluded that the danger of such overreaching can be substantial under certain circumstances even though the prosecuting authority is a foreign government, and that the district court had underestimated the possibility of such overreaching occurring in this case. 7 3 The court noted that "international collaboration in criminal prosecutions has intensified . . . in recent years," and that the United States is currently waging a "united front" with foreign countries in the Given this clear interest on the part of the federal government in foreign prosecutions like the one faced by Balsys, the court concluded that "permitting the privilege in such cases will help curb any tendency by the United States to take abusive measures just as it does in cases in which domestic prosecution is feared." 1 80 Moreover, the Second Circuit rejected the district court's argument that applying the privilege in cases like the instant case would have a seriously detrimental effect on important domestic law enforcement initiatives. 8 ' Courts that have opposed the application of the Fifth Amendment privilege to cases involving a witness's fear of foreign prosecution have stressed the inability of the United States to secure the witness's testimony through a grant of immunity from prosecution, as the United States does not have the power to guarantee that the testimony will not be used against the witness in a foreign prosecution. 8 
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[Vol. 89 sovereignty in general) which is not present in cases where a witness invokes the privilege in a domestic proceeding. 1 8 3 However, the Second Circuit concluded that such fears were exaggerated for four main reasons. First, "the circumstances giving rise to the application of the privilege in cases involving foreign prosecutions rarely occur." 4 In order to invoke the privilege, a witness must establish that he faces a "real and substantial" threat of foreign prosecution, and to do this he must show that he would likely "be forced to enter a country disposed to prosecute him...... Such cases are rare. Second, testimony sought by the United States for the purposes of domestic law enforcement will likely be limited to an alien's domestic activities, and will not relate to the foreign activities for which he will most likely face prosecution abroad.ls If this is so, it follows that in most cases in which a witness asserts the privilege for fear of incrimination abroad, the United States will retain unencumbered access to the testimony which it seeks for domestic law enforcement purposes. Third, "since an adverse inference may be drawn in civil cases when a witness invokes the privilege," that very invocation might aid the government's case as effectively as would the testimony sought.' 8 7 For example, if the Government seeks information from a suspected Nazi collaborator in a deportation proceeding, its ability to deport the witness is not necessarily diminished by the witness's assertion of the privilege because it may draw an adverse inference from the witness' silence, and it may use this adverse inference-along with whatever other evidence it may have against him-as grounds to deport him. Therefore, the Government will frequently be able to deport the witness even without obtaining his testimony. Fi- Writing for the Court, Justice Souter 92 held that concern with foreign prosecution is beyond the scope of the Fifth Amendment's privilege against self-incrimination. 5 The Court based its decision on two principal claims. First, it argued that the text of the self-incrimination clause, when read in its proper context, was meant to provide a witness with the privilege against compelled self-incrimination when the witness reasonably fears prosecution by the same government whose power the clause limits-not by any government whatsoever. Second, the Court found that relevant precedents require this so called "same-sovereign" interpretation of the scope of the selfincrimination clause. 
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The Court began its analysis with a consideration of the text of the Fifth Amendment.194 Noting that Constitutional provisions must be construed in context, 195 the Court looked at the entire text of the Fifth Amendment, and did not limit itself to a consideration of the self-incrimination clause. The Court noted that the self-incrimination clause occurs in the company of provisions which are implicated only by actions of the government bound by the clause, such as "guarantees of grand jury proceedings, defense against double jeopardy, due process, and compensation for property taking."196 Given this, the Court reasoned that "it would have been strange to choose such associates for a Clause meant to take a broader view.' ' 97 In addition, the Court noted that the clause's expansive language1 98 can be interpreted as distinguishing the scope of the privilege against self-incrimination from that of the right to a grand jury indictment. 99 The Court concluded that the phrase "no person ... shall be compelled in any criminal case to be a witness against himself' need not, and indeed should not, be read as "taking the further step of defining the relevant prosecutorial jurisdiction internationally., 2 00 The Court found an international interpretation of the clause's reach particularly unpersuasive given that the Bill of Rights was originally instituted to curtail and restrict the general powers granted to the various branches "9 The Fifth Amendment reads:
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a GrandJury, except in cases arising in the land or Naval forces, or in the Militia, when in actual service in time of War or public danger;, nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, withoutjust compensation. states. 12 The Court concluded that Murphy should be read as holding that the government may grant a defendant full immunity from government prosecution in exchange for his testimony so long as this grant of immunity is as broad as the privilege against self-incrimination itself.
2 13 Therefore, since the Fifth Amendment privilege binds both state and federal prosecutions, a defendant offering self-incriminating testimony pursuant to a grant of immunity must be immune from prosecution in both state and federal jurisdictions. 4 The jurisdiction originally granting immunity is irrelevant, since both jurisdictions are bound by the privilege. The Court argued that Murphy actually stands for the proposition that, after Malloy v. Hogan, 2 15 state and federal jurisdictions must be treated as one jurisdiction or sovereignty when considering the application of the Fifth Amendment's privilege against self-incrimination. 6 Although the Balsys Court acknowledged that Murphy contained a "competing rationale" which supported the claim that the privilege against self-incrimination applied in cases wherein the threat of prosecution came from a foreign country, 2 7 it re- jected this rationale. 8 In Murphy, the Court had stated that the privilege against self-incrimination reflected a constitutional policy protecting personal privacy. 1 9 In Balsys, the Court rejected Murphy's interpretation of English common law precedent 2 20 as inconsistent with its previous understanding, 22 ' and argued that the privacy argument derived from Murphy was overly expansive and ambitious. 222 For example, the Court argued that the privilege cannot be based upon a conception of any "inviolable" right to privacy because the privilege may be exchanged for immunity and because the law recognizes no such privilege when there is no threat of criminal prosecution.
2 23 The Court stated that "what we find in practice is not the protection of personal testimonial inviolability, but a conditional protection of testimonial privacy subject to the basic limits recognized before the framing and refined through the immunity doctrine in the intervening years." 224 The Court characterized this "conditional" protection as a time-honored strategy designed to strike a balance between private and governmental interests. 2 3 Moreover, protecting the "inviolablity" of a witness's testimony when the witness reasonably fears foreign prosecution would upset this balance of interests, because in such cases the government cannot guarantee 221 Balsys, 118 S. Ct. at 2227-30. First, the Balsys Court noted that neither Campbell nor Brownsword disturbed the same sovereign rule, as in each case "the judicial system to which the witness's fears related was subject to the same legislative sovereignty that had created the courts in which the privilege was claimed" (i.e., a British colonial court, and a British ecclesiastical court, respectively.) Balsys, 118 S. Ct. at 2228-29. Moreover, the Balsys court limited McCrae to its facts, and argued that in any event it was irrelevant to the question at hand, as it was decided some sixty years after the drafting of the Constitution. Id. at 2229-30. 222 The Court noted that certain limitations on the privilege have traditionally been recognized. For example, when the Government is willing to grant a witness immunity from prosecution in exchange for his testimony, the privilege grants no further protection of testimonial privacy. Id. at 2232. 
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the witness immunity from prosecution in exchange for his testimony, and is therefore powerless to bargain for the witness's testimony.
226
Moreover, the Court rejected the argument that allowing the privilege against self-incrimination to extend to cases involving a fear of foreign prosecution (or at least to cases whose facts parallel those in Balsys) would further its undisputed policy goal of preventing government "overreaching. The Court acknowledged that an important goal behind the privilege is to prevent a government which is eager to prosecute a defendant from resorting to abusive coercion in order to compel the defendant to provide self-incriminating testimony that would aid in his prosecution. Balsys argued that because the United States government now collaborates extensively with foreign governments in bringing war criminals to justice, it has a significant interest in seeing such individuals convicted abroad for their crimes, and such an incentive had traditionally required application of the privilege in the context of domestic prosecutions. 2 Balsys cited Murphy's concern with "cooperative federalism" 2 in this context, and argued that the current system of "cooperative internationalism" in the war crimes context raises the very same concerns.20
The Court rejected this reasoning, noting that the Murphy court's concern with "cooperative federalism" was motivated solely by Malloy's application of the Fifth Amendment to the states, and not by any general concerns about government overreaching. 3 ' Murphy concluded that, because Malloy held the states and the federal government to the same law regarding self-incrimination, "it would be unjustifiably formalistic for a federal court to ignore fear of [a] state prosecution when ruling 226 id. 22 Id. at 2233-34. " The term "cooperative federalism" refers to the collaboration of state and federal authorities in prosecutions. See Murphy v. Waterfront Commission, 378 U.S. 52, 55-56 (1964) .
2" Balsys, 118 S. Ct. at 2233.
23Id.
on a privilege claim." 2 3 2 In Balsys, the Court contended that, because the Fifth Amendment is not imposed beyond domestic governments, the invocation of Murphy's "cooperative federalism" concerns was inapposite.2 3 However, the Court conceded that cooperative conduct between the United States and a foreign nation could conceivably rise to a level which would justify a witness's invoking the privilege in a domestic proceeding when he reasonably feared foreign prosecution. 2 4 The Court hypothesized a situation wherein the United States and its allies had "enacted substantially similar criminal codes aimed at prosecuting offenses of international character," and the United States government granted immunity from domestic prosecution "for the purpose of obtaining evidence to be delivered to other nations as prosecutors of a crime common to both countries." 2 -In such a case, the prosecution would not be truly foreign, but would be brought in large part by the same sovereign that was seeking to compel the witness's testimony. 236 However, the Court insisted that Balsys was not such a case, as a mere interest in a foreign prosecution "does not rise to the level of cooperative prosecution."2 7 B. JUSTICE STEVENS'S CONCURRENCE In his brief concurring opinion, Justice Stevens stressed an unpalatable consequence of Balsys' interpretation of the selfincrimination clause, asserting that such an interpretation would "confer power on foreign governments to impair the administration of justice in this country. 2 m For example, "a law enacted by a foreign power making it a crime for one of its citizens to testify in an American proceeding against another citizen of that country would immunize those citizens from being compelled to provide such testimony in an American court," as doing so could subject them to criminal prosecution in their na-232 id.
sId. 
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FIB TH AMENDMENTFOREIGN PROSECUTIONS rive country.2 9 In addition, Justice Stevens contended that the primary purpose of the self-incrimination clause.., is to protect persons "whose liberty has been placed in jeopardy in an American tribunal," and that the Balsys holding will not adversely affect the fairness of any such American criminal trial. 4
C. JUSTICE GINSBURG'S DISSENT Justice Ginsburg dissented, emphasizing that the privilege against self-incrimination embodies principles of "fundamental decency" and expresses "our view of civilized government conduct., 2 41 As such, the privilege should "command the respect of United States interrogators, whether the prosecution reasonably feared by the examinee is domestic or foreign." 24 2 In other words, Justice Ginsburg argued that, even though the Fifth Amendment's self-incrimination clause binds only American authorities, American interrogators are included among those authorities, and thus the clause could be properly invoked to prevent OSI interrogators from compelling Balsys' testimony. 4 D. JUSTICE BREYER'S DISSENT Justice Breyer dissented, 244 taking issue with the majority's interpretation of Murphy. Justice Breyer argued that Murphy had explicitly rejected the same sovereign rule articulated by Murdock and reasserted by the majority, 2 45and thait Murphy's rejection of the Murdock holding was based on a fundamentally different understanding of the basic policies advanced by the self-incrimination clause, and not, as the majority would have it, on a new concept of federal-state "sovereignty" in light of Mal-/oy.246 In its analysis of the English common-law precedents, Murphy had sought to establish that the self-incrimination clause 29 Id (Stevens,J., concurring). 240 Id (Stevens,J., concurring). 241 Id at 2237 (Ginsburg, J., dissenting) (citing E. GmswoLD, THE FIFH AMNDMENT TODAY, 8, 9 (1955) was meant to protect individuals against having their own testimony used against them in any prosecution, regardless of whether the prosecution was undertaken by the same sovereign seeking to compel the testimony or by a foreign sovereign. 247 Justice Breyer contended that this interpretation of the English precedents was at least as sound as the interpretation offered by the Murdock Court and by the majority. 248 In addition, since
Murphy remains good law, the burden was on the majority to refute Murphy's interpretation. 49 Justice Breyer asserted that the majority had failed to carry this burden, and that Balsys therefore could not be compelled to testify against himself.2°I n addition, Justice Breyer claimed that holding the privilege against self-incrimination applicable in Balsys' case would further several important policies underlying the selfincrimination clause.2s For example, it would help to prevent government overreaching and would reinforce the preference for an accusatorial rather than an inquisitorial system of criminaljustice.s
With respect to these policy goals, Justice Breyer stated that the extensive cooperation between the United States and foreign governments concerning the foreign prosecution of war criminals raises overreaching concerns just as powerful as those prevailing in the domestic arena. 4 He also noted that the Court has ruled that "the Fifth Amendment affords individuals protection during the investigation, as well as the trial, of a crime, ' 2 -" and that the value of such protection would stand diminished if a defendant were not allowed to invoke the privilege 2 1 7 Id. at 2239-40 (BreyerJ., dissenting). 248 Id, at 2241 (Breyer, J., dissenting). 241Id at 2239 (BreyerJ., dissenting). 's Evidence of the American concern with such prosecution includes Congress's passage of deportation laws and the creation of federal agencies like the OSI, whose mandate is to assist in foreign prosecutorial efforts. Id. at 2243 (Breyer, J., dissenting).
Id. (BreyerJ., dissenting). '5 I& at 2244 (Breyer, J., dissenting) (citing Miranda v. Arizona, 384 U.S. 436 (1966)). against self-incrimination while the United States built a case against him, simply because his prosecution would ultimately be brought by a foreign government. 25 6 V. ANALYSIS United States v. Balsys was wrongly decided. In developing its "same sovereign" interpretation of the Fifth Amendment's privilege against self-incrimination, the Balsys majority misread the controlling precedents, Murphy v. Waterfront Commissionr 7 in particular, and failed to give sufficient emphasis to some essential policies advanced by the privilege. 8
A. THE MAJORITY MISREAD MURPHYAND OTHER PRECEDENTS
The Balsys majority claimed that Murphy's essential holding was consistent with United States v. MurdocA 9 and its progeny, in that Murphy had simply applied a version of the same sovereign rule to new circumstances. 2° Specifically, the Balsys majority asserted that, as Malloy v. Hogan 2 6 ' had incorporated the Fifth Amendment against the states, both the federal and the state governments were for the first time bound by the privilege, and therefore they could no longer be considered "separate sovereigns" for purposes of the application of the privilege. 62 Thus, it was no longer appropriate to allow one sovereign within the federal structure to compel testimony that could be used against the defendant by the other sovereign. 26 3 However, the Balsys majority contended that this result did not overrule the same sovereign rationale of Murdock and its progeny. 2 The Balsys majority read Murphy not as a rejection of the claim that the privilege can only be invoked when the sovereign seeking to compel the testimony is the same sovereign which will use the I"" (BreyerJ. dissenting).
378 U.S. 52 (1964).
See infra notes 289-300 and accompanying text. 2" Id.
testimony, but rather as a recognition that the federal and state governments can no longer be treated as separate sovereigns. 2 In sum, the Balsys majority read the Murphy holding as essentially nothing more than a necessary consequence of Malloy. While the Balsys Court did recognize a "competing rationale" in Murphy (which based the holding on a reading of precedent that was inconsistent with Murdock and its progeny and on a consideration of the historical policies undergirding the privilege), the Court de-emphasized the importance of this "alternative rationale" to the Murphy holding.
Contrary to the majority's reading, however, Murphy was not simply a necessary consequence of Malloy. Rather, its "alternative rationale" was central to its holding, and it stands as an independent rejection of the same sovereign rule. In Murphy, the Court explicitly announced the centrality of its policy analysis to its holding. 267 Near the beginning of its opinion, after raising the question of whether one jurisdiction within our federal structure may compel a witness to give testimony which might incriminate him under the laws of another such jurisdiction, the Court stated that "[t] he answer to this question must depend, of course, on whether such an application of the privilege promotes or defeats its policies and purposes. ''26 8 It then analyzed the historical purposes of the privilege and of Supreme Court precedent. 2 69 This analysis led the Court to conclude that one jurisdiction within our federal structure could not compel a witness to give testimony which might incriminate him in another such jurisdiction. 270 27 4 Given that Murphy opened with a declaration of the centrality of the policy/precedent analysis, and devoted some two-thirds of its opinion to that analysis (a substantial portion of which sharply criticized Murdock and its progeny), it is difficult to justify the claims that Murphy was merely a necessary consequence of Malloy and that its policy and precedent analyses were mere "alternative rationales" which were not essential to its holding. Indeed, if such an interpretation were accurate, one should wonder why the Murphy Court bothered to criticize Murdock's rationale in the first place, rather than simply stating that Murdock was once good law but that it is no longer so in light of Malloy.
Moreover, the Balsys majority misread other Supreme Court precedents. Contrary to the majority's interpretation, Saline Bank and Ballmann support the view that a sovereign bound by the Fifth Amendment cannot compel testimony which can be used by another sovereign which is not bound by the Amendment. Ballmann and Saline Bank were decided before Malloy had incorporated the Fifth Amendment against the states. Therefore, at the time of those decisions, state governments were not bound by the Fifth Amendment. Nevertheless, in each case, the Court held that a witness's testimony could not be compelled in a federal proceeding when there was a reasonable possibility that it could be used against him in a state proceeding.Y Such decisions cannot be explained on a "same sovereign" reading; they can only be explained by some broader policy rationale.Y The majority attempted to explain this away by claiming that the Ballmann holding was "equivocal" in that it recognized that the witness might be subject to incrimination in both state and federal courts, and therefore its true rationale for applying the 26 U.S. 100 (1828). See supra notes 120-22 and accompanying text. 200 U.S. 186 (1906) . See supra notes 123-26 and accompanying text.
27
Murphy, 378 U.S. at 57-77.
'
5 Ballman, ; Saline Bank, 26 U.S. at 104.
2"6
One possible policy rationale that might explain these holdings is the avoidance of forcing a witness into the "cruel trilemma" of self-accusation, perjury, and contempt. See supra notes 169-70 and accompanying text, and infra notes 289-97 and accompanying text.
privilege might have been a desire to protect the witness from prosecution by the federal sovereign which was seeking to compel his testimony. 7 However, the Ballmann Court explicitly stated that the privilege would protect the witness from testifying " [o] ne way or the other," that is, whether he would face prosecution by federal or state authorities27 Moreover, the majority's attempt to explain away Saline Bank is equally unsatisfying. The majority disregarded Saline Bank as inapposite, arguing that it might have involved the interpretation of a state statute prohibiting self-incrimination, rather than an interpretation of the Fifth Amendment. In addition, the majority's same sovereign interpretation of the privilege cannot be reconciled with at least one other precedent which neither the majority nor the Murphy Court had considered. Brain v. United States2 2 held that testimony which was compelled in a coercive manner by a foreign sovereign could not be used against a defendant in an American (federal) proceeding. 8 Brain cannot be explained with reference to the same sovereign rule, for that rule would establish that the using sovereign is free to use the testimony so long as it did not participate in the compulsion of the testimony. 4 The Brain decision must therefore turn on the application of some broader policy, such as an effort to preserve a defendant's dignitary right '"United States v. Balsys, 118 S. Ct. 2218 , 2226 (1998 In adopting the same sovereign rule, the Balsys majority interpreted the Fifth Amendment privilege against selfincrimination extremely narrowly. It found that the privilege provides only a limited protection for a defendant's dignitary right to privacy, rather than the more broad protections discussed in Murphy. 85 And, while it conceded that the Fifth Amendment prevents the government from abusing its power while attempting to coerce a defendant's confession, it contended that the Amendment's reach was rather narrow and limited in this context. 28 7 For the majority, the Fifth Amendment prohibits the government not from forcing the individual to incriminate himself in general, but only from compelling him to give testimony which might be used against him by the compelling sovereign itself or by another sovereign that is bound by the privilege. s Such a reading does not promote some of the central purposes of the privilege, at least one of which can be seen as both a personal dignitary right and as a check on government. One such purpose is to protect the individual from facing the "cruel trilemma" of self-accusation, perjury, and contempt.
The Supreme Court has repeatedly recognized that the Fifth Amendment privilege prohibits the government from putting 2" See infra notes 289-97 and accompanying text.
2" Balsys, 118 S. Ct at 2232. "[WIhat we find in practice is not the protection of personal testimonial inviolability, but a conditional protection of testimonial privacy subject to basic limits recognized before the framing [footnote omitted] and refined through the immunity doctrine in the intervening years." Id. the witness in a position whereby he must choose to either incriminate himself "by his own mouth," lie (and face perjury charges), or refuse to testify (and face contempt charges.) 2 Thus, it can be argued that the privilege serves as both a check on government abuse of power, and as a protector of a personal dignitary right. It checks government abuses by prohibiting the state from using its considerable power to attempt to coerce desired testimony out of a witness. It protects a personal dignitary right by guaranteeing that an individual will not be forced to participate in his own conviction by providing self-incriminating testimony, under threat of criminal sanction for refusal to do so. These policies are undermined whenever the state forces a witness to choose between furnishing evidence against himself or facing criminal sanctions for either refusing to do so or for lying. Moreover, a Fifth Amendment violation occurs whenever the government puts the witness in this position, regardless of the eventual use made of the testimony2 1 The prohibited governmental abuse of power and the violation of the witness's dignitary right occurs at the moment of attempted compulsion, and not at the moment that the compelled testimony is actually used against the witness in a criminal proceeding.
The Court's view fails to recognize this central purpose of the Fifth Amendment. By adopting the same sovereign view, the Court reads the privilege as guaranteeing only that the government bound by the privilege will not compel testimony from a witness if the testimony could be used against the witness by another sovereign bound by the privilege. 2 REV. 989, 1016 REV. 989, -17 (1996 (arguing that since only the guilty will experience the compulsion to testify as a "cruel trilemma," forcing a defendant to testify about his own alleged involvement in a crime is a violation of the Fifth Amendment only if we believe that the Amendment is designed to reduce the probability of punishing the guilty); David Dolinko, Is There a Rationale for the Privilege Against Self-incrimination?, 33 UCLA L. REv. 1063 , 1093 -1095 (1986 (arguing that compelled self-incrimination is no more "cruel" than are other, legally permitted acts of compelling a witness's testimony).
2' See United States v. Balsys, 119 F.3d 122, 130 (2nd Cir. 1997) . "[The cruel] trilemma is no less cruel nor any less imposed by a government within the United States merely because the testimony is ultimately used by a foreign nation." Id.
United States v. Balsys, 118 S. Ct. 2218 Ct. , 2232 Ct. -33 (1998 .
government bound by the privilege may compel a witness's testimony so long as neither it, nor another government bound by the privilege, can use the testimony against the witness. This view is inadequate for two reasons. First, it fails to recognize that the Fifth Amendment violation occurs at the moment that the witness faces the "cruel trilemma."2 3 Second, it fails to appreciate that the witness faces the trilemma whenever he must choose between self-incrimination, perjury, and contempt, regardless of where his eventual prosecution will occur. As such, the Balsys rule neither protects the individual's dignitary right not to have to choose between participating in his own conviction or facing a sanction, nor prevents the government from abusing its power.
The majority declined to locate such wide-ranging purposes in the Fifth Amendment, preferring to characterize the Amendment mainly as a device whose primary purpose is to check a rather narrow range of domestic governmental abuses.f 4 The majority rejected the argument that the privilege was intended to safeguard global dignitary rights. 5 It argued that the Fifth Amendment jurisprudence does not support the argument that the Amendment was meant to protect an inviolable enclave of privacy because it has always allowed the compulsion of testimony when a grant of immunity was made; that is, it has always allowed the government to trade the individual's right to remain silent for a grant of immunity.m However, the individual right advanced by the amendment is not a right to testimonial privacy per se, but rather a right not to be subjected to the "cruel trilemma," or a right not to face the choice between conviction by one's silence or by one's own words. This REv. 875, 876-77 (1983) (arguing that the Fifth Amendment privilege is limited by the requirement that it applies only when a Constitutionally proscribed use of the compelled testimony would likely follow, and that use by a foreign government is not a Constitutionally proscribed use).
Balsys, 118 S. Ct. at 2232-33.
26
Id.
right is advanced by a grant of immunity that is truly coextensive with the privilege; such a grant of immunity effectively removes one horn of the "trilemma" by insuring that the accused cannot be convicted based upon his testimony. Therefore, pointing to the practice of exchanging testimony for immunity is not an argument against the claim that the essential purpose of the Amendment is to protect a fundamental dignitary right. 7 In addition, while the majority acknowledged that a central purpose of the Fifth Amendment is to protect against governmental abuses in extracting self-incriminating testimony, its adherence to the same sovereign rule led it to disregard the serious potential for such abuses in the context of current international law enforcement efforts.2 8 In particular, the majority sets the bar too high in determining when "cooperative internationalism" becomes a Fifth Amendment concern. The majority's rather formalistic adherence to the "same sovereign" rule leads it to conclude that cooperative internationalism can only raise Fifth Amendment concerns when the cooperation is so extensive that the federal government becomes a bona fide co-prosecutor of the defendant (that is, when the United States and a foreign sovereign share substantially similar criminal codes and collaborate extensively in enforcing those laws.) m However, as the Second Circuit noted, the current level of cooperation between the United States and foreign governments, while perhaps falling short of the majority's rather extreme standard, raises legitimate Fifth Amendment concerns. 0 0 The United States currently has a strong interest in assisting the ' Moreover, while the majority is right to note that the privacy of a witness's testimony is not "inviolable" under Fifth Amendment jurisprudence, there arguably remains an important sense in which the Amendment protects an "inviolable" privacy right. It is not a personal right to testimonial privacy per se that is "inviolable;" rather, it is a right having to do with the state-individual relation that is "inviolable." The right of the witness to withhold the testimony may be exchanged for immunity; however, the right not to be put in the "cruel trilemma" cannot be exchanged for anything. In other words, the state can permissibly compel testimony (via a grant of immunity), but it cannot permissibly compel self-incriminating testimony.
Balsys, 118 S. Ct. at 2234-35. Id. at 2235. ' United States v. Balsys, 119 F.3d 122, 130-31 (2nd Cir. 1997) . See also Amman, supra note 279, at 1275-76.
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FIFTH AMENDMENT/FOREIGNPROSECUTIONS prosecutorial efforts of many foreign countries, and as such, it has a strong incentive to abuse its power by coercing a witness's testimony. It is precisely this sort of "prosecution hunger"-along with its tendency to motivate coercive abuses-that the privilege seeks to hold in check. government, by obtaining a promise from the foreign government not to use the compelled testimony, or by declining to extradite the witness to the foreign country seeking to prosecute him. 3 l Moreover, neither Kastigar nor any other Supreme Court case holds that a witness's privilege against self-incrimination depends upon the government's ability to obtain his testimony via a grant of immunity. Kastigar stated that immunity statutes have traditionally been upheld to protect government interests in obtaining important testimony, and that they are an effort to balance state and individual interests. 7 However, it requires an additional leap of logic to claim that if such immunity cannot be granted, then the government interest prevails and the individual can be compelled to testify. No case has upheld the government's right to compel self-incriminating testimony from a defendant in the absence of a grant of immunity that is truly coextensive with the right granted to the individual under the amendment. Moreover, no case has held that the government's interest in obtaining the testimony outweighs the individual's interest in not being forced to participate in his own prosecution by providing self-incriminating testimony. 3 8 The Fifth Amendmentjurisprudence does not rule that the Constitutional privilege against self-incrimination must bend to practical considerations. The Balsys majority simply assumes all of these premises, but one might equally well assume that Kastigar and other precedents stand for the proposition that if the government does not have the power to grant an immunity from future prosecution that is co-extensive with the privilege granted by the amendment, then it does not have the Constitutional authority to compel the witness's testimony.
None of this is meant to suggest that the government can never compel the testimony of someone who reasonably fears See, e.g., Balsys, 118 S. Ct. at 2245 (Breyer,J., dissenting) . 37 Kastigar, 406 U.S. at 445-47. ' Kastigar says only that allowing states to compel testimony under a proper immunity grant is a good balance because it allows the government to get the testimony while simultaneously safeguarding the individual right as effectively as would his silence; such grants of immunity take away the very threat that the Fifth Amendment was designed to eliminate. Id at 458-59.
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self-incrimination in a foreign country. On the contrary, it can do so if, following Kastigar, it can somehow grant the equivalent of use and derivative use immunity. Nor must the government prevent the foreign prosecution from occurring or, for that matter, prevent the defendant's extradition to the foreign country seeking to prosecute him. It must only seek to insure, if it does compel his testimony, that neither the testimony nor its fruits are used in the foreign prosecution. Another important point bears mentioning. The Supreme Court has recognized that another purpose of the privilege is to secure the reliability of testimony and thereby to promote effective law enforcement."' Failing to extend the privilege to cases involving a legitimate fear of foreign prosecution would undercut this goal as well. Witnesses facing foreign prosecution for serious offenses might often opt to remain silent and face contempt charges or to perjure themselves rather than provide accurate testimony which would incriminate them abroad. This seems particularly likely if the United States will deport or extradite the defendant, as in Balsys's case.
VI. CONCLUSION
In United States v. Balsys, 310 the majority misinterpreted Murphy v. Waterfront Comissions' and, without clearly overruling it, reintroduced an interpretation of the self-incrimination clause that Murphy had explicitly rejected. Murphy did not see its holding as merely a necessary consequence of Malloy which was consistent with the "same sovereign" interpretation of the privilege. Rather, the Murphy decision was premised primarily upon a recognition of certain historical purposes underlying the privilege, and upon an analysis of precedent which explicitly rejected the same sovereign interpretation. A proper reading of Murphy and of other precedents favors the view that the protections against self-incrimination embodied in the Fifth Amendment were ' See, e.g., Murphy v. Waterfront Comm'n, 378 U.S. 52, 55 (1964) (noting "our distrust of self-deprecatory statements"). meant to apply to cases wherein the threat of prosecution comes from a foreign jurisdiction.
In refusing to allow Balsys to invoke the privilege, the Court failed to implement some essential policies behind the privilege. Most notably, the Court's holding fails to recognize that a central purpose behind the amendment is preventing the government from using its power to place a witness into the "cruel trilemma" of self-accusation, perjury, or contempt. This policy seeks both to prevent governmental abuses and to protect the dignitary rights of the individual. By rigidly adhering to the "same sovereign" view, the Court was forced to interpret the privilege in an unduly narrow manner which was unresponsive to both the governmental and the personal applications of the privilege.
The Court claimed that allowing Balsys to invoke the privilege would upset the balance between governmental and private interests which is preserved by allowing the government to exchange a witness's right to silence with a grant of immunity. However, Fifth Amendmentjurisprudence does not support the claim that when such immunity cannot be granted, the witness's privilege must yield to the government's interest in obtaining his testimony. In addition, some workable, practical equivalents to domestic immunity statues might be developed which would eliminate the problem and preserve the government-individual balance.
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